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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A
Inre Bankruptcy Case
No. 97-35137SCDM
MARY JEW LEUNG
Chapter 7
Debt or .

AT&T UNI VERSAL CARD SERVI CES CORP.,) Adversary Proceeding
No. 98-3047DM

Plaintiff,
V.
MARY JEW LEUNG

Def endant .

MEMORANDUM DECI SI ON

| . | nt r oducti on

A trial was held on the conplaint of AT&T Universal Card
Services Corp. (“Plaintiff”) against defendant Mary Jew Leung
(“Defendant”) on January 15, 1999. Plaintiff appeared and was
represented by Anne L. Keck, Esq.; Defendant appeared in propria
persona, and was joined during the trial by counsel Daniel Bosis,
Esq.

After presentation of oral testinony and docunentary
evi dence, and the argunents of counsel, the court took the matter
under subm ssion. For the reasons set forth below, the court has
determ ned that Defendant’s obligations to Plaintiff are
di schargeabl e in her Chapter 7 case and will enter judgnent in her
favor.

[ 1 Di scussi on

This is one of many cases that conme before the court brought
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by Plaintiff and other major credit card issuers, seeking a
determ nati on of nondi schargeability for credit card obligations
incurred by Chapter 7 debtors prior to their filing bankruptcy.
Once again in this case the court has been called upon to consider
the controlling authorities on point and to apply the principles
set forth in those authorities to the facts presented.

Currently the law regarding credit card dischargeability
issues in the Ninth Circuit appears to be governed by a trio of
circuit court decisions, supplenented by a decision of the
Bankruptcy Appell ate Panel. The critical cases are the follow ng.

In re Eashai, 87 F.3d 1082 (9th Cr. 1996), which dealt

specifically wwth credit card kiting, but as a general rule
adopted a “totality of the circunstances” theory whereby the
bankruptcy court should infer the existence of an intention not to
pay a credit card debt if the facts and circunstances of a
particul ar case present a picture of deceptive conduct by the
debtor. 87 F.3d at 1087.

In Eashai the court relied heavily on the sem nal Bankruptcy

Appel | ate Panel decision In re Dougherty, 84 B.R 653 (9th Cr.

BAP 1988). Fromthe Dougherty case cones a nonexclusive |ist of
twel ve factors to be considered in determning the debtor’s
intent.! Eashai involved a credit card kiter with a duty to

di sclose his intention not to pay. Despite the specifics of the
case before it, the court stressed that it was not actual fraud
sinply to make a m ni nrum paynent with a cash advance from anot her
credit card. Instead, such conduct on the part of the debtor nust
be coupled with lack of intent to repay the debt; that |ack of

intent is determ nable from consideration of the Dougherty
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factors. 87 F. 3d at 1087.

Fol |l owi ng Eashai, the Ninth Crcuit decided Anastas v.

Anerican Savings Bank (In re Anastas), 94 F.3d 1280 (9th G

1996). There the court directed three essential inquiries to
determ ne whether credit card debt woul d be nondi schargeabl e:

1. D d the cardholder fraudulently fail to disclose his
intent not to repay the credit card debt;

2. Ddthe card issuer justifiably rely on a representation
by the debtor; and

3. Was the debt sought to be discharged proxi mately caused
by the first two elenents. 94 F.3d at 1283, citing Eashai 87 F.3d
at 1088. Thus the bankruptcy court is directed to consider
whet her the debtor intentionally or wwth reckl essness as to its
truth or falsity, nmade a representation that he intended to repay
the debt. The Dougherty factors should be considered, but from an
overall point of view, the debtor’s good faith nust be exam ned.
The “hopel ess state of a debtor’s financial condition should never
beconme a substitute for an actual finding of bad faith.” 94 F.3d
at 1286.

Finally, in Anerican Express Travel Related Services Conpany
v. Hashem (In re Hashenmi), 104 F.3d 1122 (9th Cr. 1996), the

court referred to Anastas and stressed that each tinme a credit
card holder uses the credit card, a representation of intention to
repay the debt is made. Intent to repay is a fact question based
upon the Dougherty analysis. 104 F.3d at 1126, fn. 2.

As to justifiable reliance, the credit card issuer
justifiably relies on a representation of intent to repay as |ong

as the account is not in default and initial investigations into
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the credit report do not raise red flags that would nake reliance
unjustifiable. Id.
I1l1. Facts?

Wth the foregoing in mnd the court turns to the facts of
this case.

Def endant applied for credit fromPlaintiff in August, 1992,
at a tinme when she was not in default on any other credit cards.
She had an i nconme of approximtely $15,000 per year and was
granted preapproved credit of $3,500.

By February of 1997, Defendant’s credit line with Plaintiff
had i ncreased to $8,500 and in that nonth she incurred 14 charges
for a total of $272.50. 1In the follow ng several nonths she nade
charges every nonth, the nost of which (both in dollar anount and
total nunber of charges) were during March and April, 1997 and
whi ch included a total of four $1,000 conveni ence checks. As of
May, 1997, Defendant’s credit line with Plaintiff was increased
from $8,500 to $10, 200, and in that nmonth she incurred an
addi tional $1,456 of charges, including $1,000 conveni ence check.
Begi nning in June, 1997, her charges dropped bel ow $1, 000 per
nont h, except during July when they totaled $1,197, including a
$1, 000 conveni ence check.

During every nonth until Cctober, 1997, Defendant paid the
m ni mrum anount due to Plaintiff per nonth. At |east sone of the
m ni mum paynments were made by cash advances from other credit
cards; sone of the cash advances nmade to her were used to nake
m ni mum paynents on one or the other of two credit card accounts
she maintained with other issuers. None of the charges Defendant

made on Plaintiff’'s card were for extravagances or significant
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luxuries. 1In general the purchases were for necessities,
educational materials, mscellaneous personal expenses, necessary
repairs and nmedi cal expenses or veterinarian or pet related
char ges.

Def endant, who was experienced in bookkeeping matters and
ot her office work, was enployed on a contract basis fromtinme to
tinme during the subject nonths, and obtained full-tinme enpl oynent
i n August, 1997. Al though she expected that enploynent to be
permanent, it term nated by October of 1997. By then she had no
further credit available to her and was forced to file Chapter 7
bankruptcy on Novenber 7, 1997

First the court nust determne if Defendant’s conduct
resenbles that of M. Eashai, a consummate credit card kiter
There the court distinguished the kiter from soneone trying to
make ends neet (including mninmumcredit card paynents), through
use of an another card:

Clearly it is not actual fraud sinply to make a m ni num

paynment with a cash advance from another credit card. This

action on the part of the debtor nust also be coupled with a

lack of intent to repay the debt.
87 F.3d at 1089-1090. The court pointed out that “... a credit
card kiter is easily distinguishable froma bad |uck debtor. A
credit card kiter mani pul ates the systemto gain noney, property,
and services wwth no intention of ever paying for them” 87 F.3d
at 1090.

In order to consider intent to deceive, the Dougherty factors
are considered. Here those factors weigh in favor of the
Def endant. Taki ng several of themtogether, although the

Def endant nmade a fair nunber of charges and sone of themon the
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sane day, in general they were small and for normal, non-I|uxurious
or non-extravagant purposes. They were all made within credit
card imts and at a tine when the debtor was maki ng m ni num
paynents. There is no pattern of credit card kiting.

Al t hough sone snal | er charges were nmade as bankruptcy becane
nmore imm nent, the bulk of Defendant’s charges on Plaintiff’s
cards were nmade several nonths prior to bankruptcy. There is no
evi dence that Defendant consulted with any attorney in connection
with these charges. Wile her enploynment prospects were
guestionable at tinmes, she was actively | ooking for enploynent and
the fact that she did obtain a job believed to be pernanent
operates in her favor. Finally, the Defendant did not nmake any
sudden change in her buying habits nor, as stated above, purchase
| uxurious itens.

Plaintiff is entitled to sone bal anci ng of the Dougherty
factors in its favor, including the financial sophistication of
t he Def endant and the fact that she was clearly living on her
credit cards during 1997. Neverthel ess, the bul k of the Dougherty
factors lead the court to find that there was no lack of intent to
pay nor did the debtor Defendant denonstrate any bad faith as
requi red by the Anastas court. To paraphrase from Hashem , she
did not try “... to have a last hurrah at [Plaintiff’s] expense.”
104 F. 3d at 1126.

Nei t her was the Defendant reckless in her behavior. Al though
there were no “red flags” to alert Plaintiff to a problem (see
Hashem , 104 F.3d at 1126) and Plaintiff justifiably relied on the
inplied representation of intent to repay when the charges were

made, there was no inherent falsehood in the representations.
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Def endant intended in good faith to pay her debts to Plaintiff
when she incurred them

Plaintiff has not sustained its burden under 11 U S.C.
8 523(a)(2)(A) as required a preponderance of the evidence under

G ogan v. Garner, 498 U. S. 279 (1991).

| V. Di sposition

In view of the foregoing, Defendant is entitled to a judgnent
of dischargeability of all her obligations to Plaintiff, and is
entitled to her costs. Counsel for Defendant should prepare a
j udgnment consistent with this disposition and should conply with
B.L.R 9021-1 and B.L.R 9022-1.

Dat ed: January 25, 1999

Denni s Mont al
Uni ted States Bankruptcy Judge

1. The factors will be discussed in detail, infra.

2. The follow ng discussion constitutes the court's findings of
fact and conclusions of law. Fed. R Bankr. P. 7052(a).




